ApprovUTFor Release 2001/09/03 : CIA-RDP84-00^R000400070211-8 


CL7k> 20 April 1048 

Assistant Counsel l* 

or . , 'P ependency ' Statu#" fife® the Standpoint 
ot * carters ano Cost of Living Allowance 


OGC Has Reviewed 


. . Th* question has been informally presented as to 

r hjt consul ..ivtes a "dependent" or "dependency status" from 

H \- ® t ®^ dDoint of Quarters and Cost of Living Allowance! 
ut i.» the purpose of this memorand um * 

a. To discuss the foregoing by referring initially 
to sources in which these terms, or their equivalent*, f 

ST.w 0 ? - (Pnr!, !T !, ! >hs 2;< a) »nd 2.(b) are noted below 
merely because cf certain similarities in language to 
uarters one Cost of Living HegulaticmsO 8 

b. To determine the subjects included, 
able C * T ° refpr to inte **pretive precedent where avall- 


Hefercnce is "nde to the following sources t 

®* fP r Public Law 600, 79th Congress, provides in 

part as follows* 

"<[s) Under such regulations as the Presi- 
dent may prescribe .... the expenses of* 
travel of himself and the expenses of trans- 
portation of his immediate family . . . .* 

n . Pursuant to the authority vested in tha 
President, supplemental regulation, in the form of 
xrrugive Ci-oer 9805, was issued which defined 
"ir- or- late family" as follows* 

_ ”, * n feT«©di0tf»_fami2y|* means any of the 

followin^named members of Ithe employee 1 s house- 
hold i 

£. Spouse. 

aAnn JtZ „v^H ldr ? n (inclu 31iig stepchildren and 
adopted children), unmarried and under twenty** 
one years of age. J 

&• Children physically or menially in- 
capable of supporting themselves. 

<1. Dependent parents of the ertmioye© 

(but not of the spousal." 
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b. Pursuant to Title XX of tbs S*r li!? 

Act of 1Q46, the Secretary of State prescribed 
Regulations, Sec. 103.605* which defined family as follows 

"(b) "Family" hearts any of the following named 
members of the household of the officer or ©mpxoyee* 

(1) Wife. 

(j>) Children (Including stepchildren ana 
adopted children) unmarried and under twenty- 
one years of age, or physically or mentally 
incapable of supporting themselves , regardless 

^(3) Dependent parents (including step- 
parents and adoptive parents) of the officer 
or employee (but not of th© spouse)* 

(4) Husband who is physically or mentally 

incapable of supporting hllmself. 

c. Pursuant to the Act of Julia 26, 1930 . 

818), whi ch authorised regulations for governing allowance 
for living quarters in the absence of off icars ■ or « *P-~. «• 
being furnished charters, circular llo* A-0, nevlsea, 
issued, defining family as follows* 

!, (d) "Family" means the mother, father, 
children, stepchildren, or sister of a marriea 
or unmarried employee living with the employee 
at the foreign post." 

Circular No. A-B provides further that one of the hasps 
for granting © quarters allowance 

status as defined above. Appendix II thereto gives 
administrative imolementation to the " 

scribing maximum allowance for rent, heat, fuel , ©hd 
light on the basis of married, or unmarried 1 with family, 
and single without family scale, lit is to no £ff 
the only clause of limitation in this regard is "l & g & B ft 
Bf^th the c-nlove 0 t hp foreign post" • 

d. The Secretary of State has adopted Bureau of the 
Bod ret Circular A~8j Revised T Part A y as a standard for 
granting quarters allowance, except as sipplemented or 
by the Department of State Foreign Service 
All ova nee Regulations* In this regard, it is to be . 
noted that the latter Regulations, Section 108, paragraph 
220, defines family as follows* 
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(1) "'life. ! 

£2) In cn se of an officer who has no wife 
residing with hi® at the postl* his mother or sister - 
or daughter | regardless of agi» or dependency, who 
acts as his hostess. 

(3) A child or iitepchilil or adopted child 

who is under twenty-one,, , 

(4) A child or ittopchilla or adopted child 
who is over t*.-enty*one, hat Mentally or phyelcslly 
Incapable of self-support. j 

(5) A parent ( including a stepparent or 
adoptive parent) who is principally dependent noon 
the officer or employee for support. 

(6) A sister or brother who is principally 
dependent upon the officer .of employee for support, 
and who Is under twenty-one years of age. 

(7) A sister or brothel- who is principally 
dependent, upon the officer o* employee for support 
<i nd Is ever twenty-one but pljysically or mentally 
Incapable of self-support. 

(8) The husband who isJ physically or mentally 

Incapable of self-support. . ; 

In this regard, it is to be noted that though the defini- 
tion of "f ami ly" under th© Department of State Foreign 
Service Allowance Regulations is more extended, the con- 
cept of "dependency" is an expressed condition in certain 
instances. Circular A-R does not qualify the relationship,, 

e. Pursuant to Section 204 of the Act of July 10, 
19 A 7* (Tublie Law 2 S 9 , Both Congress), the benefits of 
Section 901 £2)(l) of the Forelgxi Service Act were extended 
to employees of nil other departments. Since this was 
accomplished by Revision of Circular A-9, the extension 

of the term "dependent” as used in Appendix III, - Schedules 
Tso. 1 and 2, thereof, can have no greater extension than 
the term "family’ 1 as defined in Circular A-*8 proper. 

f. Pursuant to the Foreign Service Act of 1946, 

Section 901 (2K1) , the Secretary of State prescribed 
certain post allowances for employees living at foreign 
posts, the s.fflount of the allowance being based on the 
classification of the post, baaiis. salary, and family 
status. Paragraph Cd), hereof. Indicate?} what constitutes 
a family freer, the standpoint of the Foreign Service Allow- 
ance Regulations. ; 

It is to bo noted in this regard that the pre- 
scribed forms for granting cost of living allowance 
recognise tie difference between personnel with 'dependents 
and personnel without dapendonta. "Dependents” as used, 
however , can have, no greater extension than the term 

"family* as defined in the aforatsaid Regulation** 
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3. From the foregoing , it is clea.r that in certain 
instate or. . the raern existence of a stated relationship will 
entitle the officer or employee to -travail or allowance bene- 
fits? whereas , In ether instances, the Jitntus of dependency 
must be s necessary accompaniment of a iitated relationship, 
executive Order 9805 speaks of '’dependent parents of the 
employee" , and Department of -State Travisl Bepxilations speak 
in part of “dependent parents’* (Including those net of the 
blood), and “dependent husband” (due to mental or physical 
disability). In eolation to (quarters, Circular A-B, Revised , 
makes no mention of the term /'dependent 1 ” but uses the term 
“living with the employee at the foreiga post” f end Depart- 
ment of f-tete Foreign Service Allowance Regulations define 
“family” vec-gnllziog relationship plus dependency in several 
categories, and, apparently, in part, construing the phrase, 
“living with the employee st the foreign post” , synonymously 
with dependency. In reaction to post allowance, the comments 
made with respect to quarters arc applicable. It is clear 
from the • hove that the basie concept bias been laid down by 
statute, and that the administrative implementation has been 
loft to deripnaterl authorities, whoso definitions or admini- 
stration of toms are not always uniform or coextensive. 

4. In passing, it is noted that the basic statues have 
referred to the term "family” end left the administrative 
implementation to designated authorities. In the past when 
Congress -‘e fined the tern "dependent” ’to include parent, 
mother, or father, the Comptroller General has consistently 
held that bad Congress intended acre? i.e., other than natural 
parents , it would have expressly so provided. This principle 
of interpretation; should likewise be followed in the inter- 
pretation of administration regulations unless • otherwise clari- 
fied. 

5. It has Hon held in establishing the dependency of 
s mother than in, any case where the income and the value of 
other elements *e taring into the cost • of living " expenses 
regularly received by the mother from other sources is greater 
than the value of the contributions received from the officer, 
the mother is not. dependent upon the officer for her chief 
support. (2 C.G.^1) In a similar case, SO 0,0. 400, the 
Comptroller General had occasion to comment upon the term 
"dependent". Involved was .'Section 4 of the Act, 37 tJSCA B, 
defining dependent. as follows* 

"That the terra “dependent” fas used In the succeeding 
sections of this Act shall include at all times and in. all 
places e lawful wife and unmarried children under twenty- 
on® years cf It shall also include the mother of the 

officer provided she is In fact dependent on him for her 
chief support." 
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"In Rieger v, 9.S., 69 Cl* Ch, 632* It was said 
at papa 637, nftor quoting Section 4 of the Act* 

" /, s ms snlf! by this court In Freeland v. 

Uni tec states, 69 C. Cls. 364 * 

’It is difficult to standardise the facts 
rhich disclose a condition designated In the 
law as "chief support” *, 

B'ach case must stand upon Its ovm parti- 
cular feefcs. Ko hard and fast rale can be 
laid down arbitrarily fixing the value of 
property owned, or the amount of income received 
by e mother, as entirely determinative of the 
euestion of 'whether she is dependent within the 
Tdecring of the statute* 

Ee think the words •JcJhiejP . used in 
the statute' should be given their ordinary and 
well-known meaning* "Chief" support aeons "main" 
support or "principal support. We think a 
mother is dependent for her "chief support'* if 
some one else is recpiired to furnish ttOSIty or 
the greater part, of the funds necessafy for 
her reasonable support.' 

The close correspondence between the phraseology of 
thi s ersoted decision end certain language in the Foreign Service 
Allowance Peril at. ions of the; Department of State is to be noted. 
It is basic to a consideration of this rsatter, that; the certi- 
fvinr officer must have supporting evidence sufficient to esta- 
blish th-- status of dependency from a factual standpoint. 

As; has been illustrated, the Department of State has 
apparently United the extension of the term "family" with 
respect to raertern. and allowance by introducing the element 
of "dependency" in certain categories* On the other hand, 
under C' rculnr h-8, the language of which at least is followed 
In y.gencv instructions , the stated relationship, plus actual 
residence ith the employee at the foreign post, with nothing 
•ore, lc ruf r icient to give rise to application for the benefits 
of quarters allowance, though the recipients of the cost of 
living kII tuts nee are supposedly Halted administratively by 
the application of .. cnecules 1 and 2, Appendix 1 3.1 , Circular 
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th* r.,.nMri t Sf^hS^ t «r ost of , liv i!! c allowance.. however, 
; XSuic— I'** fToss the applleatioa o# 

t*» ••ri'rti*'' ' ^ c ? t Jj n » ®}th» Id the tMl«a or In 

aweir t" Jjw’ruS £c 52 “gS 88 ."* 1WM,ne * < * 1 ° n8 MuW 


1 f 

ah. 4«i 

or the 


Tor consideration in the administration 


-•a)* b 

et-si^nr r^quirtid to establish a ore- 

, Z~ < • 11> relationship, as defined, orlop to * 

£ r : ?\ r* rv * c f drltr » or **• other w^s, the 
>, P r . r £ n *.« '“J* "" _ r ' ot.-ployee at the forcigh post", should 
: s - r i UV-' ?v 6®penoent faeily relationship. 

■ *■ •• no- ^ j o dly accumulated for the nuroosw of 

emu.! ring statutory or regulatory benefits. - 1 P ° * ° f 

-r _ ... * 


purpose 

t-r:t cl lt 1? recogalwed 

,:./,., r r- m~ on Individual to <g«( 

frcr- consideration. ^ fW " »««•«» ty. W».r am o*clu«^ 

1 nfarnfetori f preendont and 

siezfmt proetkEuPGs in somewhM ilMted 

fW '" other than those Slscunsod above w' exist. 

nf or ^ta te application fern for allowance 

?f ' °i requires that the employee or 

Of tern dannndrnt efi?:2a:' ,G 7M^ 1 J h *?2S!?j!f; g.iZT*™? 

'"~n . .j ! ‘ 1 *V Gu f° 'oreign. service Allowance 
* :u - ^mmlstrativc implementation of Circular 

repaires no such percentage breakdown, ‘In both cI55! 

ti SnW f 1;.'’^'!^ oth f * ha ? * Z*«ml certificate 5y 

An J ns *ancea where the appropriate 

S- a‘o!we-i-'"h;^wlji ZT<Z C T** wlt!5 ‘ * questionable case, 

cs. rr te * Ja y "r~'hr * -c ct ? 2*7 ?!**/ °? *? e? n ***ally determined that ’ 

-“‘S ^-■' :lo fr i h;;; a •" *«-l««»it ?ith thi^articitton 
?"l'ci';' ’ • ff,d « Ylt '• 1=-ht the folloilri Sg- 

. . . f.* tk® jsonsber of the faBlly* is resi^ 4 nff 

with tl;i employee or officer not for the purpoaS of 

incm-1 ? r p !f anJary »flvantag«, either 
increase in aliowancea,. or otherwise. 

c. r r . iha», the relationship between employee or 

f his rfjmiiyn 13 a continuation 

not w‘ ^!:4v p rJ;; ft ?i/ 0!S i l3r ^•«onsbi Pf .»nd 

for Jii ° r th ® pnrp08,i of ^ p inf eligible 
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c TV."* sole so iree of £ 11 opt nee benefit fro^ 

j r. derive fro*# Covsrnr^n t bh< 5 no 
r',? s ;-V'-i''i"^'«" th8r»fer* Oiwettjr or Indirectly, 
In any '^nner or for* whatever* 

ri riu* fend not lneesae froa all assets of 

a* v ■ ‘-rv 5 o<*rsoR«l • tangible and Intsng .> >1© • 

rvf* ri en^n^ient f roll all other sources* 9 
lnclor’i nr contributions from member ..of family for one 
y*»sr <ir«*corf ii;.* this affidavit* 

f. Average monthly living «ixpenr-o of dependent 
during last yesur* 

r. Contributions, money or otherwise, or income 
received by rienendent from officer or employee claiming 

si 3 o*si neo* 

}~ r , ether material facts tending to establish 

stnttjs of -ic'^v'ency. 

ft. -hove elements are suggestive* of and 

.„,,, vib L^v c; n h« crowded and others aiflded. This office 
; TbI 1 :.i,i 0 r t- enrlst yon In developing such documents as 
nees^-y t/evoke pertinent inf option* 


25X1 A 


denorel Counsels J'®£*raes 




4 

>»jwd rtf.-Svjrf. T 

t * a: Jijp’. 
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